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6.3 The principles of Chapters I —III of these Guidelines
apply equally to transactions involving intangibles and
those transactions which do not. Under those principles,
as is the case with other transfer pricing matters, the

analysis of cases involving the use or transfer of
intangibles should begin with a thorough comparability

analysis, including a functional analysis. That functional
analysis should identify the functions performed, assets

used, and risks assumed by each relevant member of the
MNE group. In cases involving the use or transfer of

intangibles, it is especially important to ground the
comparability and functional analysis on an

understandi of the MINE’s global business and the

manner in which intangibles are used by the MNE to add
or create value across the entire supply chain. Where
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1.103 If important group synergies exist and can be
attributed to deliberate concerted group actions, the
benefits of such synergies should generally be shared by
members of the group in proportion to their
contribution to the creation of the synergy..."

6.30 In some circumstances group synergies contribute
to the level of income earned by an MNE group. Such
group synergies can take many different forms
including streamlined management, elimination of
costly duplication of effort, integrated systems,
purchasing or borrowing power, efc. Such features may
have an effect on the determination of arm’s length
conditions for controlled transactions and should be
addressed for transfer pricing purposes as comparability
factors. As they are not owned or controlled by an

enterprise, they are not intangibles within the meaning
of Section A.l. See paragraphs 1.98 — 1.114 for a

discussion of the transfer pricing treatment of group

synergies.
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"14. The Value of the human capital of the
companies purchased, from Microsoft's point of
view, therefore results from its talent potential for
creating developments and additional and new
products for Microsoft in the future; and it
constitutes part of Microsoft's long term
development programs.

15. That is, the existing IP of a target company is
more important to Microsoft as proof of the ability,
talent and creativity of the company's professional
workforce than as an asset in its own right.

16. In accordance with this concept, in many cases
Microsoft has acquired various companies solely
because of the existence of a close-knit and skilled
team of workers that can commence or continue
technological development in a specific field".
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"23. In other words, the contract with Gteko's
customers were not sold or assigned to Microsoft,
and Gteko itself continued to service its customers
pursuant to the same contracts after the acquisition

by Microsoft (until the contracts expired). Microsoft
never intended to improve Gteko's existing business

operations, nor did it intend to continue using the

name Gteko over time, except for the purpose of
satisfving existing obligations. In other words,

Gteko's value as a going concern was never a factor
in Microsoft's intention to purchase Gteko's shares.
And indeed, Gteko's old business was not expanded;
instead, its team was assimilated into Microsoft and
Gteko's technology was integrated into Microsoft's
products (which were also terminated shortly
after)."
1IN MAab Nyon DY TN MNP 1PN DIva N9 1IN 20 MmNn.114
DXINN IIMIN 3 NIN DI L JPNDSY 897 PIY NP NIYIyNna
,MIN DINAYNA PV NRNA XD VDIIPYRY DIV NNYYI NWIYRND T
OP0Y MNA7 dYwnn IXXXI0D NWIWRN JY NTMZY1 NOINIY DIV XN

.DYWTN DXRI0N NRNM OXWTN MMPY U1 M27°

D) NY9Y ,NRYvn NNMINT INA NN NAY 9D DNIVIvnn w795 115
PINVY MNP NIV 1IN LNINTI00N NPV NMIND NPoY INND
YN M0 120 NN QNI NPNIN DY NAVHINN NPIN — N9

JYIYRN DYV TNDIRN NYT NN YAPIY 9070 MY Ml pTn NIm.116
M2IY ,NIWYIVRN YT 72V 97N 2D NNDINN MPOND AN DAPY IN YR
NOTIN NIVAY NN VNIVIIPR TN TIAVY MM IPNHN DPIVD NOX
M) (VINT) PNXNT 15 PYD NNT) IXIYIT VNDIIPH T MNP MY
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"GTEKO shall sell and transfer to MSFT and MSFT shall
purchase from GTEKO all of GTEKO's rights, title and interest
in and to any and all intellectual property that GTEKO currently

owns ..."
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